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By now we all know about the Federal Court Decision on the Trans Mountain Expansion 

(TMX) project. The two grounds for quashing the Order in Council’s approval of the 

project were on First Nations consultation and on the assessment of risk to the southern 

resident killer whales. This post is about the latter. 

In the Federal Court decision the court described the NEB final decision which found: 

the operation of Project related marine vessels is likely to result in significant adverse 

effects to the Southern resident killer whale, and that it is likely to result in significant 

adverse effects on Aboriginal cultural uses associated with these marine mammals. 

As I have pointed out online, in my opinion, the NEB’s assessment of the southern 

resident killer whales was one-dimensional in nature. You may ask what I mean by one-

dimensional? What I mean is that the NEB only looked at the potential harms posed by 

the TMX to the population but it failed to consider whether the TMX may have positive 

influences. In this blog post I am going to take a holistic look at the TMX project with 

respect to the southern resident killer whales. I will consider how the project both 

increases risks and how it may reduce risks and/or stressors. In doing so, I want to help 

start a reasonable dialogue on southern resident killer whales and the TMX. 

Let’s start by looking at the threats to this population. According to Fisheries and 

Oceans Canada: 

The greatest threats to Resident Killer Whales are reduction in prey availability, 

contaminants, and acoustic and physical disturbance; ship strikes have also been 

recently identified as a threat. Exposure to toxic spills, interactions with fisheries and 

aquaculture, and climate change are other human-related threats that may negatively 

impact the Southern Resident Killer Whale population. 
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So let’s look at these topics one by one. 

Contaminants/Spills 

I will only briefly address this topic because I have previously addressed spills in detail. 

To summarize my previous post: the increased risk of a spill posed by the project is so 

small as to not represent a real concern. As I noted, the 7x increase in tanker numbers is 

counter-acted by the reduction in risk associated with the new safety requirements 

imposed by the NEB. This results in approximately a 30% increase in overall risk. 

However, the initial risk (1 major spill in every 3093 years) is so close to zero as to not 

elevate above de minimis levels. A 30% increase on an insignificant risk is still an 

insignificant risk. The real spill risks in the region are from barges, ferries and smaller, 

less well-regulated marine craft. 

The other major contamination concern is from persistent organic pollutants (POPs) 

including chlorinated compounds, PCBs and dioxins. Now as we should know by now, 

the vast majority of these are derived from the current and historic activities in the 

Puget Sound and from Metro Vancouver. If you really want to reduce threats to the 

southern resident killer whales maybe it is time to upgrade water treatment in the Metro 

Vancouver area. Another suggestion would be to eliminate the combined sewers in 

Metro Vancouver. Our American cousins have huge historical pollution problems and 

maybe cleaning up some more of the Superfund sites in the Puget Sound would be 

appreciated by the whales. Unlike many, I don’t see the Victoria sewage as a major 

concern because Victoria has virtually no heavy industry so most of their waste is 

organics that don’t bioaccumulate and dissipate in the Strait of Juan de Fuca. 

Physical Disturbances/Collision 

With respect to physical disturbances and collisions, the argument goes: increasing the 

number of tankers would increase the number of collisions with marine mammals. This 

argument, while persuasive, is quite shallow. As the academic literature makes clear, 

killer whales are not at a major risk from collision in most of the Salish Sea. The major 

risk of collision is in Johnstone Strait, which would be a problem if tankers were 

heading in that direction, which they are not. 
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As for the increase in tanker traffic, the TMX tankers would represent an increase of 720 

more ship movements in a Strait that sees 23,000 ship movements a year. Recognize 

that both the Port of Vancouver and the Port of Seattle are engaged in major expansions. 

So the increase in ship movements posed by the TMX will barely be significant. 

So how did the court find differently? Well that is an example of the one-dimensionality 

of the NEB assessment and the Federal Court’s decision. In paragraph 425 of the 

Federal Court decision the court makes a big thing of noting that: 

The Board expressed its expectation that Project – related marine vessels would 

represent a maximum of 13.9% of all vessel traffic in the regional study area, excluding 

the Burrard Inlet, and would decrease over time as the volume of marine vessel 

movements in the area is anticipated to grow. 

This, of course, represents a massive case of cherry-picking. That number comes from 

Table 22 of the NEB report and represents the increase in project-related tanker traffic 

in Haro Strait compared to 2012 shipping. What a bizarre comparison.  In virtually 

every other part of the route the increase is much lower and by comparing the number 

to 2012 numbers it ignores the commensurate increases associated with the Port 

expansions. More importantly, this assessment ignores a critical consideration. Let’s 

look at Haro Strait (image source): 
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Now what do we see the to the east of Haro Strait? That would be Rosario Strait. For 

those unaware, Rosario Strait is the alternative marine route in the area. As has been 

pointed out: 

Studies have identified Rosario Strait as the most dangerous tanker route in the inland 

waters of Washington state. Yet because of the location of refineries, this is the state’s 

busiest tanker thoroughfare, with more than 500 oil-laden ships sailing through it 

every year. 

If there is ever a major spill here, its toll could be worse than that in Prince William 

Sound. Rosario Strait is in the middle of the delicate San Juan Islands and just a swift 

current away from the largest population areas of Washington state and British 

Columbia. All around it is the region’s richest concentration of sea birds, marine 

mammals, clams, oysters and commercial fish farms. 

One of the benefits of the TMX is that it is intended to supply the Puget Sound refineries 

via the Puget Sound Pipeline System. The Puget Sound Pipeline, which is a spur line of 

the Trans Mountain, can supply the Ferndale Refinery, the Cherry Point Refinery, the 

Andeavor Anacortes Refinery and the Shell Anacortes Refinery. By supplying crude to 

these refineries, via the Puget Sound Pipeline, the TMX would reduce the number of 

tankers running through Rosario Strait. Consider that there are over 500 tankers that go 

up the Rosario Strait to the Cherry Point Refinery. |Moreover, a further 120 new tankers 

a year are proposed for the Andeavor Anacortes Refinery. That represents 620+ tankers 

that could be reduced/eliminated if the TMX is completed. The last time I checked 620+ 

is a bigger number than the 540-600 tanker increase associated with the TMX. 

Every mariner alive will tell you that Haro Strait is much safer than Rosario Strait but 

the reduction of travel through Rosario was never considered in the NEB/Federal Court 

analyses. Unlike the NEB/Federal Court, the southern resident killer whales don’t 

acknowledge international borders and use both straits. Given the relative sizes of the 

two straits, Rosario Strait poses a much higher risk of collision and an orders of 

magnitude higher risk of a spill. Yet in the one-dimensional NEB/Federal Court 

assessment they only looked at the increase in Haro Strait traffic while ignoring the 

safety improvements inherent by reducing tanker transits through Rosario Strait. 
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Noise/Acoustics 

Everyone knows about the acoustics issues but if acoustics are really a concern then 

rather than quashing the TMX, the court should be cancelling the Port of Vancouver’s 

expansion plans. That being said acoustics are a serious concern and so as part of the 

Recovery Strategy for the Northern and Southern Resident Killer Whales (Orcinus orca) 

in Canada they will be slowing down the tankers to reduce their noise. But going back to 

the previous section, the increase in TMX tankers will essentially be offset by the 

reduction in tankers in American waters. The construction of the pipeline will likely be a 

wash acoustically. 

Food/Salmon 

We all know that the biggest threat to the southern resident killer whales is a shortage of 

food. The resident whales mostly eat salmon and the reduction in salmon stocks has 

been pointed to as the likely major source of their recent struggles. One big benefit of 

the TMX is how it will substantially reduce the likelihood of a oil-by-rail spill. The risk of 

incident is 4.5 times higher for transportation via rail over pipeline; the relative risk to 

salmon is even higher for rail, because most rail lines are situated far closer, for a longer 

proportion of their length, to the rivers. That means that a rail spill is more likely to 

affect a salmon river than a pipeline spill would because the pipeline mostly avoids the 

riversides. 

Looking at the project from a risk assessment perspective, if you are a community that 

depends on the health of our rivers, you will want to get as much of that oil off the rails 

as is possible. From a salmon perspective a rail spill has the potential to destroy a run or 

even kill a river. So if you care about the major food source for the southern resident 

killer whales then getting oil into pipelines and off the rails is something that the courts 

and the NEB should be looking to do as soon as humanly possible. 

What is most frustrating from the perspective of a risk assessor is that reading the NEB 

report the only time oil-by-rail was considered was with respect to the lower costs 

associated with the pipeline. The reduction in GHGs associated with pipelines versus 

rail and the reduction of risk to aquatic and marine ecosystems associated with getting 

oil off the rails was completely omitted in the analysis. Another one-dimensional 

analysis. 
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Summary 

From my kitchen table in Langley I can’t do a full risk assessment of the TMX project 

with respect to the southern resident killer whales. But looking at the TMX project, from 

a holistic perspective, it becomes clear that the original NEB assessment was deficient. 

The NEB assessment only looked at the negative effects on the Canadian side of the 

border while ignoring all the benefits associated with the project on the US side of the 

border. Now we all know that the southern resident killer whales don’t recognize 

international borders so they will experience both the risks and benefits associated with 

the project. More ship movements through Haro Strait will be off-set by the reduction of 

tanker movements through Rosario Strait. More tanker noise on the Canadian side of 

the marine corridor will be balanced by less tanker noise on the US side of the corridor. 

From that perspective the TMX seems to be a wash from a risk perspective. However, 

when we consider that any reduction in oil-by-rail will reduce the risk to the salmon, 

upon which the southern resident killer whales depend for their food, the project may 

potentially have a net benefit to the population. 

To conclude, I am confident that when a detailed assessment is carried out, the net 

effect of tanker traffic increases and decreases, associated with the project, will be a 

wash. Moreover, if the NEB considers the decrease in risk to salmon created by getting 

oil off the rails, on both sides of the border, that overall the TMX will be shown to be a 

net benefit to our endangered southern resident killer whales. 
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