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Summary:

The trial judgment gave the public access to two lakes on the appellant, DLCC’s property. DLCC
challenges the judge’s determination that a road and a trail on the property were excepted from
an 1895 Crown grant and that there is public access to both lakes. Held: Appeal allowed in part.
The road in question was excepted from the Crown grant; however, because the trail was not
excepted from the Crown grant and the elements of common law dedication are not met, the trail is
not a public way. The trial judge erred in determining the natural boundary of one lake by failing to
address the applicable statutory criteria. The public road at issue does not reach the natural
boundary of either lake, as defined by survey. The Trespass Act permits DLCC to prohibit the public
from crossing its property, including its land under water. The lakes in question are not navigable
and no case for access to the shoreline as a right appurtenant to the right to navigate is made out.
A public interest costs order against DLCC and the respondent Province was also set aside, with
each party ordered to bear their own costs at trial.
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Reasons for Judgment of the Honourable Mr. Justice Willcock:

Introduction

[1] At issue on this appeal is the public’s right to access two lakes on the Douglas Lake Ranch,

Minnie Lake and Stoney Lake, and the width of a public road across a section of Douglas Lake

Ranch. The respondent Nicola Valley Fish and Game Club (“the Club”) seeks to uphold a judgment

giving the public access to Minnie Lake, via a trail and a road, and access to Stoney Lake, via that

road (referred to as “#281 Stoney Lake Road” or “the Road”). The appellant Douglas Lake Cattle

Company (“DLCC”) says the lakes can only be accessed by crossing its lands and it can lawfully

regulate, limit or preclude access to the lakes if it chooses to do so. The dispute between the

parties initially involved broader issues, including: whether any portion of the Road is a public road;

whether the fish in Minnie Lake and Stoney Lake, having largely been introduced by DLCC

pursuant to an aquaculture program and confined within its property, should be considered to be

the property of DLCC; and whether there is any public right to fish within the natural boundaries of

the lakes. The judgment at trial, indexed at Douglas Lake Cattle Company v. Nicola Valley Fish and

Game Club, 2018 BCSC 2167 (“RFJ”), resolved those issues; they are no longer in dispute. The

Road is public, the fish in Minnie Lake and Stoney Lake are not the property of DLCC and, subject

to applicable licensing requirements, the public can fish within the natural boundaries of the lakes if

they can lawfully access the lakes.

[2] The appeal concerns access to and the natural boundaries of the lakes over District Lot

(“DL”) 790, DL 791 and DL 695 — depicted below:

[3] At trial, the court concluded the Road, which runs from the northern boundary of DL 790

south to DL 791, where it turns and runs east along the north shore of Stoney Lake, is a public

highway; a trail from the Road to its shoreline affords public access to Minnie Lake; and Stoney
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Lake is accessible from the Road. The judge found part of the Road was exempted from the Crown

grants establishing the titles to the properties eventually acquired by DLCC, and the remainder of

the Road was a public highway because it had been maintained out of public funds. He found a trail

was also exempted from the Crown grant or, in the alternative, became public by common law

dedication. He awarded the Club special costs as a public interest litigant against both DLCC and

the Province.

[4] DLCC contends the judge erred in his interpretation of relevant legislative provisions, his

description of lands conveyed by Crown grant, and the test of common law dedication. Further, it

contends the judge improperly relied upon his own interpretation of aerial photographs, improperly

invoked judicial notice to resolve contested adjudicative facts, and misapprehended or failed to

consider evidence contemporaneous with the Crown grants when he described the boundaries of

Stoney Lake and the existence and width of the trail and the Road.

[5] Finally, DLCC contends the judge applied an inappropriate test in addressing the Club’s

claim for costs and awarding such costs.

Material Facts

[6] The lots over which the lakes are accessed are:

a) District Lot 790 (“DL 790”);

b) District Lot 791 (“DL 791”); and

c) District Lot 695 (“DL 695”).

[7] The lots were conveyed from the Province by way of Crown grants to which were annexed

maps prepared from surveys. The surveyor’s fieldwork is documented in Field Notes prepared in

accordance with s. 4 of the Crown Lands Act, S.B.C. 1888, c. 66 (the “1888 Land Act”).

DL 790 and DL 791

[8] Field notes for DL 790 and DL 791 are dated January 28, 1891. The certified surveyor’s map

depicts the eastern shore of Minnie Lake; the “Road to Quilchena”, to the east of Minnie Lake; and

a trail on DL 790 approaching the Road to Quilchena from the north-east:
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[9] The Province issued the Crown grant for DL 790 on August 16, 1895. There is no specific

reservation of roads or trails in the wording of the grant.

[10] The field notes reproduced below describe the features seen by the surveyor while walking

on a line following the north boundary of DL 790, proceeding west from the north-east corner of the

lot. The notes record a trail (on the left-hand side of the line) that terminates at the “Road to

Quilchena”, and the fence continuing west of the “Road to Quilchena”.

[11] The map annexed to the Crown grant (the “DL 790 Map”) depicts the trail and road as

follows:
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[12] While the field notes and the surveyor’s map refer to the “Road to Quilchena”, the DL 790

Map attached to the Crown grant simply describes that road with a dotted black line, without further

identification. While the field notes and the surveyor’s map show the trail from the north-east ending

at the road, the DL 790 Map depicts a trail that runs across DL 790 to the shore of Minnie Lake.

[13] Minnie Lake is surveyed and its boundary is marked by a solid black line. The surveying of

the shore of Minnie Lake may have been necessary to comply with the provisions of the 1888 Land

Act, which provided with respect to the pre-emption of surveyed lands:

10        Where such land is in whole or in part bounded by any lake …, such lake … may be
adopted as the boundary of such land; … but all other boundary lines … shall be run true
north and south, and true east and west.

[14] The Province issued the Crown grant for DL 791 on January 20, 1897. There is no specific

reservation of roads or trails in the wording of that grant. The quality of the copy of the plan

attached to the grant (the “DL 791 Map”) in evidence is not good however it clearly depicts the

“Road to Quilchena” as a dotted line and identifies the road as such. It also depicts the shoreline of

Minnie Lake as a solid black line.
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DL 695 and DL 683

[15] Field notes for DL 695 were made on a survey of 11 district lots, commenced on April 16,

1889 and completed by April 20, 1889. The field notes for both DL 683 and DL 695 indicate that

Stoney Lake did not then extend beyond DL 695 into DL 683. The surveyor’s map of DL 683

appears to refer to “rolling ranch” on that district lot and a small creek crossing from DL 683 into

DL 695.

[16] The Province issued the Crown grant for DL 695 on September 11, 1890. The map annexed

to the Crown grant (the “DL 695 Map”) depicts a lake contained entirely within the boundaries of

DL 695, with what appears to be an inlet stream entering from DL 683 to the east.

2021 BCCA 99 Douglas Lake Cattle Company v. Nicola Valley Fish and... https://www.bccourts.ca/jdb-txt/ca/21/00/2021BCCA0099.htm

10 of 38 06/03/2021, 6:36 a.m.



[17] The Province issued the Crown grant for DL 683, a lot immediately to the east of DL 695, on

April 17, 1889. The map annexed to the Crown grant (the “DL 683 Map”) indicates that a lake

(labelled, erroneously, “Minnie Lake”) did not cross from DL 695 into DL 683. There is, accordingly,

no lake on this grant.

[18] The surveyor’s notes follow a line south from the north-east corner of DL 790 and the

north-west corner of DL 695. They note the existence of a lake 20 chains to the right [east] of the

line with an undulating sandy bottom in alkali flats.
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[19] The expert opinion evidence of Mr. Rhodes, a surveyor, was that the dotted line around

Stoney Lake on the DL 695 Map indicates the perimeter of the lake was not surveyed; accordingly,

he only drew two factual conclusions from the survey:

a) The perpendicular distance from Stoney Lake to the west boundary of DL 695, as measured

by the surveyor, was 20 chains (approximately 400 meters); and

b) The natural high water mark of Stoney Lake was within DL 695.

Quilchena Road/Pennask Lake Road

[20] In the 1920s or 1930s, a road known as Pennask Lake Road, which ran south from the

Quilchena Hotel on Nicola Lake to Pennask Lake, was developed. One expert inferred that

Pennask Lake Road developed from the road referred to in the field notes as the “Road to

Quilchena”. Pennask Lake Road is referred to on some maps as the “Old Road” as it crosses

DL 790, DL 791 and DL 695. Unlike the “Road to Quilchena” depicted on the plans reproduced

above, it does not run straight south from the northern boundary of DL 791 but turns to the east and

follows the contours of Stoney Lane (and in fact is now submerged by the Lake in places) en route

to Pennask Lake, to the south-east.

[21] In the 1970s, a logging contractor considered the section of Pennask Lake Road closest to

Minnie Lake and Stoney Lake to be impassable and built a section of bypass road on a more

northerly alignment (the “Bypass”). The Bypass was incorporated into Pennask Lake Road by

agreement between DLCC and the Province when it was built on DLCC property with its

permission. There was some discussion of the remainder of the old road south of the Bypass being

decommissioned as compensation to DLCC but that did not occur. The Province listed the
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bypassed section of Pennask Lake Road on its inventory as #281 Stoney Lake Road.

[22] In the 1980s, DLCC locked a gate on the Road near the north boundary of DL 790. It kept

the gate locked until December 7, 2018. It also deposited logs and boulders at the east end of the

Road, which remained in place until the spring of 2019.

Minnie Lake

[23] Minnie Lake is fed by Wasley Creek and water diverted from Quilchena Creek. It is not in

dispute that the Crown grant for DL 790 depicts the natural boundaries of Minnie Lake.

[24] DLCC’s construction of a new dam at the western outlet of Minnie Lake in the mid-2000s

expanded Minnie Lake and required DLCC to relocate the Road and construct a bridge over the

easternmost section of the enlarged lake. The Road did not meet the shoreline of Minnie Lake at its

natural boundaries. As depicted on the map attached to the grant and the field notes, there was a

wide stretch of privately owned land between the shoreline and the Road.

Stoney Lake

[25] The parties dispute the size and natural boundaries of Stoney Lake. While the Crown grants

and surveys show it to be relatively small, the first aerial photograph of Stoney Lake, taken in 1948,

depicts a lake covering a much larger portion of DL 695 than is shown on the original surveys and

grants. The 1948 aerial photograph shows the lake extending west into DL 791 and east into

DL 683.

Trial Judgment

The Road

[26] The trial judge found that both part of the Road and the trail to Minnie Lake were “dedicated

by [the] Crown grant” of DL 790:

[226] … There is ample evidence from Crown Grant No. 790 that part of the road was
dedicated by Crown grant, as was the trail from the road to the shore of Minnie Lake. In this
regard, as it relates to the road. [sic] There is really no evidence to the contrary.

[27] DLCC submits the trial judge equated “dedicated by Crown grant” with an “exemption from a

Crown Grant” as contemplated by Brady v. Zirnhelt (1998), 57 B.C.L.R. (3d) 144 (C.A.) at para. 7.

In my view, that is an accurate description of the judgment.

[28] At para. 228, the trial judge held the portion of the Road depicted on the map of DL 790 to

be a road with a width of 20.1168 meters, pursuant to s. 13(1)(a) of the Land Act, R.S.B.C. 1996,

c. 245.

[29] He found the whole of the Road to have been maintained by government and to have

thereby become a public highway by virtue of the provisions of s. 42 of the Transportation Act,
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S.B.C. 2004, c. 44. The portion of the Road not designated on the Crown grant (the portion running

east from the “Road to Quilchena”, at a point where there had formerly been a sawmill, and skirting

the north shore of Stoney Lake) was deemed to be a highway solely as a result of public

maintenance. That part of the Road was held to be 24-feet wide.

[30] Because some of the Road north of Stoney Lake had been flooded, and no order had been

sought as a remedy, the order made by the trial judge was limited:

[244] Until such further agreement between the parties is reached, or until a court orders
otherwise, I am directing that the existing road from the gate [near the point where the Road
crosses the northern boundary of DL 790] to the mill site [where the Road turns east on
DL 791] be opened to the public and be made available for public use.

The Trail

[31] The judge concluded that the trail from the Road to Minnie Lake marked by the dashed line

on the map attached to the DL 790 Crown grant (“the Trail”) was “intended to be an exemption from

the Crown grant”. His conclusion relied on the way the Trail was marked:

[247]    … [T]he trail is clearly marked, in a manner similar to that of the road. One can
conclude from this, that at the time, this was a significant non-natural feature, which was
readily apparent. One can conclude by the markings being the same, that the same intention,
a reservation of the trail like the reservation of the road, was intended by the Crown, at the
time of the grant. …

[32] The judge considered the evidence of “Aboriginal witnesses” to be that the Trail “was a

well-marked and regularly travelled trail from the Douglas Lake reserve to their traditional fishery

grounds at Minnie Lake” (RFJ at para. 247).

[33] Further:

[248] In the event I am wrong on this issue as it relates an exemption in the Crown grant, I
am satisfied that this trail, by its nature, its continued use, and its importance to the Aboriginal
community, falls within the parameters of a common law dedication. As such, beginning with
historical use and continuing with Crown Grant No. 790, there has always been trail access
over lands now owned by DLCC to Minnie Lake.

[34] The enlargement of Minnie Lake has flooded most of the Trail but, the judge held, the lake

could be accessed without crossing DLCC’s flooded property by following the Trail, the flooded

path of the Trail or the path formerly taken by Wasley Creek (shown on the maps and plans

reproduced above). The judge concluded:

[256]    … I direct that access to Minnie Lake be only by foot and with whatever fishing device
one could carry along a cleared trail of no more than three-feet in width. Additionally, anyone
who chooses to fish on Minnie Lake, other than Aboriginal fishermen, must do so on a catch
and release basis, until such time as the owner of Minnie Lake, the Province, determines
otherwise. The usual provisions for fishing must be in play, including the requirement of a
licence. Again, the Trespass Act, as I read it, entitles DLCC to mark with buoys portions of the
lake which are over its lands, and fishing by the general public is prohibited in those portions
of the lake. Of course, DLCC must dedicate a portion of access consistent with the three-foot
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width of trail to the public portion of the lake.

Stoney Lake

[35] The trial judge then addressed the dispute with respect to the natural boundaries of Stoney

Lake. He rejected the evidence of one of DLCC’s experts that prior to its damming, Stoney Lake

was an “ephemeral pond”. He held:

[260]    That evidence is completely inconsistent with the Aboriginal evidence about the
historic nature of both Minnie Lake and Stoney Lake as natural fishing grounds for the
Douglas Lake Indian Band.

Further:

[262]    Unlike the Crown grants related to Minnie Lake, the Crown grants related to Stoney
Lake appeared to have been surveyed at a time when water was low, before a time referred
to in the evidence as “freshet”. The Crown grant in question related to Stoney Lake, Crown
Grant No. 695, was actually surveyed in 1890, [the survey was done in 1889] likely in April of
that year. History known to me as a former resident of the area confirms that, as in a flood
year of 1972 as an example, Kamloops experienced floods and highwater as late as June.

…

[266]    … As I have noted, the Crown grant with notes taken likely right after the snow began
to melt and before freshet, does not provide evidence of the natural high watermark of Stoney
Lake.

[36] After discounting the evidence that there was a significant inflow of water into the Stoney

Lake catchment as a result of a diversion made pursuant to a water licence issued in 1927, he

held:

[270] The best evidence I find that I can rely on as to the natural high watermark of Stoney
Lake is the photographic evidence provided, consisting of aerial photos photographs taken in
1948 (Exhibit 40). Again, this was before there was any significant water diversion towards
Stoney Lake. These photos show a robust body of water.

[271] Based on those photographs and the totality of the evidence before me, it is
reasonable to conclude for the following reasons that the portion of the Stoney Lake Road
that ran near Stoney Lake essentially touched the shores of the lake.

[272] First, the evidence before me is that the waters of Stoney Lake were very close to a
sawmill operation that abutted the lake. Sawdust and slag was apparently pushed into the
lake. This suggests close proximity of the road to the lake. Second, the evidence before me
suggests that one of the purposes of the bypass was to avoid the softness of the road as it
passed close to Stoney Lake. One can conclude from this that the Stoney Lake Road ran so
close to Stoney Lake that the waters of Stoney Lake affected the use of the road.

[273] Additionally, the evidence of fishers who testified as to fishing in Stoney Lake
commented on the ability, prior to the geo-engineering and the raising of Stoney Lake and the
subsequent flooding of the Stoney Lake Road, to stand on the road near Stoney Lake and
flyfish. It was also stated in evidence that one could step off the road on to Stoney Lake when
it was frozen.

[274] I find that the natural high watermark of Stoney Lake was immediately adjacent to the
running of the Stoney Lake Road at some, or several, points on its north section, from the old
sawmill site to its intersection with the Pennask Lake Road. As such, there was access from
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the Stoney Lake Road to the waters of Stoney Lake.

[37] He concluded:

[278]    As in regard to Minnie Lake, I direct that, until either the Province determine[s]
otherwise, the parties agree or the court further orders, that fishing in Stoney Lake by the
public be limited to fishing with a device that a person or persons can carry, such as a belly
boat or a canoe, and that fishing be undertaken on a catch and release basis. In regards to
both this and Minnie Lake, those fishing restrictions do not apply to Aboriginal fishers.

Costs

[38] Finally, in supplementary reasons, indexed at 2019 BCSC 1217, the judge held the Club was

a public interest litigant. He found it lacked sufficient funds to effectively litigate the matter and the

litigation raised an “unresolved question of broad public interest that was truly exceptional” (at

para. 18). He was critical of DLCC for expanding the issues raised by the petition initially filed by

the Club, requiring a trial, and having “usurped” the Club’s attempt to resolve one relatively

straightforward issue (at para. 14). He awarded the Club special costs, meant to indemnify the Club

for legal expenses, and held the DLCC and the Province equally liable to pay those costs.

Grounds of Appeal

[39] DLCC does not challenge the finding that the Road is a public road, under s. 42 of the

Transportation Act, over its travelled width of 24 feet.

[40] It says the trial judge erred in law:

a) in finding the Road is 20.1168 meters wide across DL 790 and finding the Trail to be a public

way, by misinterpreting:

i. the provisions of the 1888 Land Act and the Land Act (s. 13(1)(a));

ii. the description of lands conveyed by the Crown grant for DL 790; and

iii. the test for common law dedication;

b) in finding that the public has a right of access to Stoney Lake via the Road, by:

i. invoking judicial notice to determine the natural boundary of Stoney

Lake;

ii. rejecting expert evidence and relying on his own inexpert interpretation of

the 1948 Aerial Photo to determine the natural boundary of Stoney Lake; and

iii. misapprehending, ignoring, or failing to consider evidence contemporaneous

with the Crown grant establishing the natural boundary of Stoney Lake; and

c) in awarding the Club special costs, by:

i. misapplying the test for special costs in public interest litigation;
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ii. improperly considering DLCC’s pre-litigation conduct; and

iii. misapprehending the evidence of DLCC’s litigation conduct.

Applicable Law

The 1888 Land Act

[41] The 1888 Land Act described the statutory duties of a surveyor in detail. The surveyor was

required by that Act to take detailed notes as he walked a line:

4     ...

(3)     The Surveyor shall make full notes, as he proceeds, of the character of the country,
nature of the soil, lakes, timber, etc., on both sides of the line:

…

(6)     The chaining must be correct as possible, and the chain frequently tested by a
standard measure:

(7)     All streams or rivers that are crossed shall be noted, also their width, volume, and
direction:

…

(14)   All roads and trails, with their directions whence and whither, shall be carefully
noted[.]

The Act called for notes to be certified after being sworn:

4     ...

(16)   The field-notes and duplicates must be sworn to as correct by the Surveyor before
some person duly authorized to administer oaths …[.]

Legislation with Respect to the Creation of Highways

[42] The Transportation Act and the Land Act act in concert to create the relevant legislative

framework for the creation of highways.

[43] Section 1 of the Transportation Act defines a “highway” as:

… a public street, road, trail, lane, bridge, ..., any other public way or any other land or
improvement that becomes or has become a highway by any of the following:

…

(b)  a public expenditure to which section 42 applies;

(c)  a common law dedication made by the government or any other person;

…

(e)  in the case of a road, colouring, outlining or designating the road on a record in
such a way that section 13 or 57 of the Land Act applies to that road[.]

[44] Section 42 provides, in part:

42 (1)  … if public money is spent on a travelled road that is not a highway, the travelled road
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is deemed and declared to be a highway.

[45] Sections 13 and 57 of the Land Act further provide:

13 (1)  In a disposition of Crown land under this or a former Act in which a portion of the land
is designated as a road in the instrument evidencing the disposition or in a map or
plan attached to it, unless there is express provision in the instrument to the contrary,
the road is deemed to be,

(a) in the case of a disposition made before January 3, 1977, 20.1168 m in width, being
10.0584 m on each side of the centre line of the travelled portion of the road, and

(b) in the case of a disposition made after January 2, 1977, 20 m in width, being 10 m on
each side of the centre line of the travelled portion of the road.

[Emphasis added.]

And:

57   If Crown land is disposed of by Crown grant and the map or plan attached to the grant
shows a road coloured, outlined or designated in a colour other than red, no part of the
road passes to the grantee, and, unless there is express provision in the grant to the
contrary, the road is deemed to be, for a grant issued

(a) before January 3, 1977, 20.1168 m in width, and

(b)  after January 2, 1977, 20 m in width.

[46] The legislation defines the width of a road designated under the Land Act, but not a road

deemed to be a highway pursuant to the Transportation Act as a result of the expenditure of public

funds.

[47] The provisions of the Land Act with respect to the reservation of roads are retroactive and

applicable regardless of whether the grant expressly reserved the highway:

50 (1)  A disposition of Crown land under this or another Act

…

(c)  conveys no right, interest or estate to highways, within the meaning of the Transportation
Act, existing over or through the land at the date of the disposition.

(2)   Subsection (1) applies whether or not express words are used in the disposition ...

…

(5)   For all purposes, including section 23 of the Land Title Act, every disposition of Crown
land is conclusively deemed to contain express words making the exceptions and
reservations referred to in subsection (1) of this section ...

[48] There is no similar retrospective provision for the reservation of trails from Crown grants.

Specifically, whereas the definition in s. 1 of the Transportation Act of a highway created by public

expenditure or common law dedication includes “a public street, road, trail, lane, bridge, trestle,

tunnel, ferry landing, ferry approach, [and] any other public way”, the subsection of the definition

that refers to reservation from the grant pursuant to s. 13 or 57 of the Land Act expressly applies
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only to a “road”.

Legislation with Respect to the Ownership of Lake Beds

[49] The Land Act provides:

55 (1)  If Crown land is or has, before March 27, 1961, been disposed of by the government
by Crown grant, and the map or plan attached to the grant shows a lake, river, stream
or other body of water coloured, outlined or designated in a colour other than red, no
part of the bed or shore of the body of water below its natural boundary passes or is
deemed to have passed to the person acquiring the grant unless

(a) there is express provision in the grant to the contrary, or

(b) the minister endorses a declaration on the plan under section 58.

(2)   Nothing in any Act or rule of law to the contrary is to be construed to vest or to have
vested in any person the land that comprises the bed or shore of the body of water
below the natural boundary, and despite an indefeasible or absolute title to land, the
title must be construed accordingly.

…

(4)   Despite a rule of law to the contrary, if Crown land bordering on a lake, river, stream or
a body of water is or has been granted by the government, in the absence of an
express provision in the Crown grant to the contrary, no part of the bed or shore of the
body of water below its natural boundary passes or is deemed to have passed to the
person acquiring the land, and the Crown grant must be construed accordingly.

56 (1)  Section 55 (1), (2) and (3) applies regardless of the area shown on the Crown grant or
on the official plan, and the area of land shown on the map or plan attached to the
Crown grant must not be reduced by any lettering or numbering on the map or plan.

[Emphasis added.]

[50] “Natural boundary” is a term defined in s. 1:

"natural boundary" means the visible high water mark of any lake, … or other body of water
where the presence and action of the water are so common and usual, and so long continued
in all ordinary years, as to mark on the soil of the bed of the body of water a character distinct
from that of its banks, in vegetation, as well as in the nature of the soil itself[.]

Discussion and Analysis

The Road

[51] When lands conveyed in a grant are described by reference to a plan, the description of the

lands is a question of legal construction: Grasett v. Carter (1884), 10 S.C.R. 105 at 106 (see also

Kirkpatrick v. British Columbia (Registrar of Land Titles), 2002 BCCA 669 [Kirkpatrick (BCCA)]).

The conclusion that portions of the Road were excepted from the Crown grant is reviewable on a

standard of correctness: Housen v. Nikolaisen, 2002 SCC 33 at para. 8.

[52] DLCC does not dispute the finding that public money was spent on the maintenance of the

Road and the travelled portion of the Road is therefore a highway by virtue of the provisions of

s. 42 of the Transportation Act. DLCC says, however, that no portion of the land granted in DL 790

2021 BCCA 99 Douglas Lake Cattle Company v. Nicola Valley Fish and... https://www.bccourts.ca/jdb-txt/ca/21/00/2021BCCA0099.htm

19 of 38 06/03/2021, 6:36 a.m.



is “designated as a road” in the instrument or in the map or plan attached to it. It says the DL 790

Map does not show a road “coloured, outlined or designated in a colour other than red”.

[53] Citing Kirkpatrick v. Parkinson Estate (Public Trustee), 2001 BCSC 902 at paras. 47–54,

aff’d Kirkpatrick (BCCA) at paras. 47–53, and Buller v. Bjorklund Holdings Ltd, 2004 BCSC 131 at

para. 56, DLCC says the courts have confirmed that, to engage s. 13 of the Land Act, the land in

question must be clearly designated as a road. No designation occurs where the word “road” does

not appear on the plan or in the grant’s language. It notes that dashed black lines are used to

indicate the path said to be the road on the DL 790 Map and that the east/west path labelled “trail”

is designated in the same manner.

[54] It submits that even where a party establishes the existence of a travelled road, or the

parties do not dispute that a road existed, s. 13 does not apply if there is no designation as such in

the instrument.

[55] DLCC argues that when the Province sought to reserve or exempt a road, during the same

area at the same time, the relevant Crown grants clearly identified the road, for example as “Wagon

Road to Quilchena” with double solid lines and brown shading.

[56] There is, however, some ambiguity in the grant of DL 790. While it is correct to say there is

no express reference to a road in the grant, there is a dashed line through the DL 790 Map and the

land conveyed is described as a parcel or lot of land situated in Kamloops Division of Yale District,

“more particularly described on the map or plan hereunto annexed and coloured red, and

numbered Lot seven hundred and ninety (790) Group one (1) on the Official Plan or Survey of the

said Kamloops division of Yale District” (emphasis added).

[57] A similar situation obtained in Kirkpatrick (BCCA). There, as Smith J.A. noted at

paras. 37–39, the plan annexed to the grant marked some features with dashed lines, and nothing

appeared in the instrument to explain the significance of those marks. Referring to In re W.C. Ward

and The Victoria Water Works (1874), 1 B.C.R. 114, the Court held that uncertainty could be

addressed by examining the official plan and the field notes from which it had been prepared.

[58] In particular, the wording of the grant considered in Kirkpatrick (BCCA) invited reference to

the survey to determine the grant’s geographic scope. That critical wording also appears in the

Crown grant in this case. The Court in Kirkpatrick (BCCA) held:

[39]      … [W]e see that the parcel granted is also described as “numbered south West
Quarter of Section 16 of Township 12 on the Official Plan or Survey.” Accordingly, reference
must be had to the “Official Plan or Survey” in order to determine the precise extent of the
grant.

[Emphasis added.]

[59] As we have seen, the field notes for DL 790 and DL 791 (reproduced at para. 10 above)
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clearly designate by a double line the “Road to Quilchena” along the path designated by the

dashed line on the maps attached to the Crown grants for DL 790 and DL 791 (reproduced at

paras. 11 and 14 above). In my view, the Crown grant for DL 790 permits reference to the field

notes, and those notes sufficiently designate the road. To hold otherwise would lead to the

undesirable result that a road clearly designated on the survey and on the DL 791 Map would not

cross the adjacent lot because its presence is imperfectly designated on the DL 790 Map.

[60] In my view, the trial judge did not err in concluding that the part of the Road on DL 790 that

follows or approximates the route described by dashed line on the Crown grant is deemed to be

a 20.1168 meter wide public road.

The Trail

[61] The trial judge concluded that the Trail depicted on the DL 790 Map was “intended to be an

exemption from the Crown grant”. He observed:

[247]    … One can conclude by the markings being the same, that the same intention, a
reservation of the trail like the reservation of the road, was intended by the Crown, at the time
of the grant. Additionally, the evidence of Aboriginal witnesses was that this was a well-
marked and regularly travelled trail from the Douglas Lake reserve to their traditional fishery
grounds at Minnie Lake. That I accept is what is noted on the Crown grant.

[248]    In the event I am wrong on this issue as it relates [to] an exemption in the Crown
grant, I am satisfied that this trail, by its nature, its continued use, and its importance to the
Aboriginal community, falls within the parameters of a common law dedication. As such,
beginning with historical use and continuing with Crown Grant No. 790, there has always
been trail access over lands now owned by DLCC to Minnie Lake.

[62] In my view, there is no support in law or in the evidence for these conclusions. First, there is

no support in the law for the view that reference to a trail on a map or plan annexed to a grant

results in the reservation of the trail from the grant. As DLCC notes, the legislation in effect at the

time of the grant distinguished between trails and roads (and specifically required trails to be noted

on surveys and field notes) and exempted only the latter from grants. That distinction is maintained

in the current legislation, which retroactively exempts roads from grants.

[63] In Dunstan v. Hell's Gate Enterprises Ltd. (1985), 22 D.L.R. (4th) 568 (B.C.S.C.) at 581, the

trial judge found the plaintiff had established a road had been reserved from a grant and, in the

alternative, “there was at least an existing trail of sufficient width to enable loaded pack-horses to

pass, and that was a public highway”. On appeal, Macdonald J.A. held that the evidence did not

support the dedication of the trail in question as a road, noting that, in the 1870s, a clear distinction

was recognized between trails and roads: (1987), 45 D.L.R. (4th) 677 (B.C.C.A.) at 691.

[64] As noted above, s. 1 of the Transportation Act describes “highways” in a manner that

includes trails, lanes, bridges and other land or improvements that may become highways by a

common law dedication; however, the provisions that lead to the creation of highways by public

expenditure or by reservation from grants refer only to roads. The Land Act refers to trails, rights of
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way, easements and walkways; however ss. 13 and 57 of the Act refer only to the reservation of

roads in grants.

[65] Further, in my view DLCC is correct to say there was no evidence of the historic existence

and use by Indigenous people of the Trail.

[66] Of the three Indigenous witnesses, two, Mr. Daniel Manual (Nkwala) and Mr. Frederick

Anthony (Scotty) Holmes, do not describe a specific trail used to access Minnie Lake.

[67] Mr. Manual was asked:

Q         So, getting from Douglas Lake to Minnie Lake, you described on foot and by horse,
and so I could ask you by what routes?

A          Well, the part on the road as you look at it from Douglas Lake to Minnie Lake, they
always built roads where our trails were. If it's a trail or -- then it's the easiest possible
route so they -- people that came in later put a road there. We've always had a trail in
there.

Q         And did that trail go right to the lake or did it not go right to the lake?

A          It was general area, like. If you say "napakshulak" (phonetic), that's the whole area
around there, eh? And then the lake is an napakshule, but when you speak of
napakshulak it's the whole area around there because we use it for not only fishing
but hunting and gathering and medicines and plants and whatever is in that area.

[68] A third Indigenous witness, Mr. Walter Archachan (Chona), was specifically asked how he

accessed Minnie Lake, and he testified that he did his fishing “through Wasley Creek”. It is unclear

from his testimony whether Mr. Archachan entered the creek and accessed the lake via the creek

or via some other route from Minnie Lake Ranch:

Q         When you got to Wasley Creek to put your trap in, did you go by road or trail or what?

A.         At that time... I think -- when I was a kid, at that time I think there was a road from
Quilchena called Minnie Lake Road to Pennask.

…

Q         And were there -- were there dedicated roads at that time to these lakes or did you
travel on trails?

A          At -- yeah, there was the roads from there, all the way into the Minnie Lake Ranch.

[69] There was no further clarification or identification of routes taken by Mr. Archachan or other

Indigenous people to access Minnie Lake. Specifically, there was no reference by witnesses to the

Trail marked on the DL 790 Map. That is not surprising because DLCC does not contest the right of

Indigenous people to fish in Minnie Lake and there is no impediment to their continued access to

the Lake. It is further unsurprising in light of the absence of evidence of continuous use of any

particular trail in recent memory.

[70] A finding of common law dedication cannot be grounded in the conviction that “there has

always been trail access over lands now owned by DLCC to Minnie Lake” (RFJ at para. 248).
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DLCC describes some of the applicable principles as follows:

53.       A party seeking to prove a common law dedication bears the onus on a balance of
probabilities and must establish the existence of a highway on private or Crown lands by
“cogent and substantial evidence.” [Dunstan v. Hell's Gate Ent. Ltd. (1987), 20 B.C.L.R. (2d)
29 (C.A.), at 40-41.] Open and unobstructed use by the public for a substantial period is, as a
rule, the evidence from which the factual inference of dedication and acceptance is drawn.
[Maple Ridge (District) v. New Westminster (Registrar of Land Titles) (1994), 86 B.C.L.R. (2d)
359 (C.A.), at para. 17; Foothills (Municipal District) v. Stockwell, 1985 ABCA 229, at para. 4.]
An inference or presumption of dedication may be drawn from evidence of long-time use,
taking into account all of the surrounding circumstances and facts, with the trial judge in all
cases scrutinizing the evidence with care to determine whether the dedication has been
established on a balance of probabilities. [Viceversa Developments Inc. v. Winnipeg (City),
2015 MBCA 38, at para. 30.] This Court has, however, endorsed the well-established
principle that an intention to dedicate ought not be too readily inferred from the use by
members of the public of a road traversing private property in a rural community. [Dunstan v.
Hell's Gate Ent. Ltd. (1987), 20 B.C.L.R. (2d) 29 (C.A.), at 41-42.]

[71] The Club does not dispute these propositions but says:

42.       All the elements of common law dedication are established: an intention to dedicate
by the owner of the land in question, and an acceptance of the dedication by the public. The
presumed intention to dedicate is based on long uninterrupted use[] and, in part, on evidence
of the Trail contained on the crown grant. The width of the public way so dedicated and
accepted evolved as the trail evolved into a road and the Cattle Company must be taken to
have intended the travelled width of the road to the campsite to be included in the dedication.
There is nothing to indicate that the width was not the same as that found by the trial judge for
the Stoney Lake Road, namely 24 feet. The trial judge's reference to 3 feet in width was in the
nature of an interim order and should be corrected in this Court's order.

[72] In my view, with respect, the elements of common law dedication are not established in this

case. The evidence of the existence of the portion of the Trail in question (from the Road to Minnie

Lake) on the date of the grant is ambiguous; it is not noted on the field notes that, to the contrary,

clearly show the Trail ending at the “Road to Quilchena”. There is no evidence of anyone ever

using the specific trail deemed by the trial judge to exist. There is certainly no “cogent and

substantial” evidence of “open and unobstructed use” of the supposed Trail by the public at any

period, let alone a substantial period.

[73] Not only was the Trail insufficiently identified, there was an insufficient analysis of the

evidence of the intentions of the property owner. I agree with DLCC’s submission that there was no

evidence of what the Crown intended in 1895 with respect to the Trail, other than the Crown grant

itself and the legislation in force in 1895 (neither of which expressly reserved a trail from the grant).

Nor was there any evidence of an intention on the part of DLCC or its predecessor in title to DL 790

to dedicate a Trail.

[74] Last, many of the provisions of the order made by the trial judge with respect to the Trail

were unfounded or inconsistent with the evidence. The judge “directed” that access to Minnie Lake

“be only by foot and with whatever fishing device one could carry along a cleared trail of no more
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than three-feet in width” (RFJ at para. 256). There was evidence that Minnie Lake had been

accessed on horseback and, more recently, by automobiles that drove to a campsite but no

evidence of a three-foot trail or any restriction on its use. The judge directed that “anyone who

chooses to fish on Minnie Lake, other than Aboriginal fishermen, must do so on a catch and

release basis, until such time as the owner of Minnie Lake, the Province, determines otherwise” (at

para. 256). This direction appears to have been given in the course of describing the access

permitted along the trail. The authority for making the order is unclear, and the remedy was not

sought in the pleadings. The trial judge’s express exemption of “Aboriginal fishers” from the order

suggests that he has addressed the nature and extent of the right of Indigenous people to fish in

Minnie Lake. That issue was not before the court. The trial judge appears erroneously to have

taken into his hands the task of resolving a number of questions that were not before him, with a

view toward finally settling how and when fishing would occur on Minnie Lake.

[75] I would allow the appeal on this ground and set aside the order in relation to the Trail in its

entirety.

The Boundaries of Stoney Lake

[76] DLCC says the trial judge erred in law and in fact in describing the natural boundary of

Stoney Lake, below which the lake bed was reserved from the Crown grant of DL 695. It says he

erred in law by taking notice of facts outside the appropriate scope of judicial notice and ignored

established limits on the use of judicial notice to resolve contested adjudicative facts. Further,

DLCC says his findings of fact are affected by palpable and overriding errors.

[77] DLCC called two expert witnesses to testify to the historic natural boundary of Stoney Lake:

Scott Rhodes, a surveyor, qualified to express an opinion on current and historical features and

natural boundaries, and Jeffrey Holm, an engineer, qualified to express an opinion on Stoney

Lake’s natural elevation in the 1890s and changes in that elevation. The former testified, in short,

that a lake in the location and of the shape sketched on the Crown grant would lie at an elevation

of 1067 meters and the area of the lake would be 12.2 hectares or 30.2 acres. Mr. Holm’s

evidence, in short, was that Stoney Lake is in a natural depression with an outlet at an elevation of

approximately 1067 meters and with a small natural catchment area, unlikely to have been able to

spill out of the natural depression. His view was that the catchment area was so small that Stoney

Lake could periodically have dried out in the past.

[78] The trial judge discounted all of that evidence in part because he considered Mr. Holm to be

partial and because he found fault in both experts’ testimony in two respects:

a)       Evidence of the lake drying out is inconsistent with “the Aboriginal evidence about the

historic nature of both Minnie Lake and Stoney Lake as natural fishing grounds” (RFJ at

para. 260); and

b)        the Crown grant was surveyed at a time before the “freshet” when water levels were
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low (taking judicial notice of the fact “floods and highwater” may occur as late as June in

Kamloops) (RFJ at para. 262).

[79] The first of these criticisms of the expert opinion evidence goes only to the conclusion of

Mr. Holm. Mr. Rhodes’ evidence was not based upon the view that Stoney Lake was an ephemeral

pond. Rather, it was based upon survey notes, the natural contours of the land above and below

the current water levels, and his bathymetric survey of the lake floor’s depth.

[80] Further the evidence of Mr. Holm that Stoney Lake might periodically have dried out was not

essential to his view that the lake occupied a natural depression of a specific size and shape. It

relates only to the volume of water likely produced by the small catchment area.

[81] The second criticism goes to Mr. Rhodes’ reliance on the 1889 field notes and survey. It is

founded upon the judge’s erroneous view that the surveyor addressed only water levels, whereas,

in cross-examination, Mr. Rhodes, who was qualified as an expert on survey methodology, testified

that even though the water level of a lake might be low when the lake is surveyed, the survey is

intended to identify the natural boundary at the visible high water mark. That is not the water level

but the line marked on the ground by some means such as a change in vegetation or soil type.

That view is consistent with the statutory definition in s. 1 of the Land Act of the natural boundary

as “the visible high water mark of any lake … where the presence and action of the water are so

common and usual, and so long continued in all ordinary years, as to mark on the soil of the bed of

the body of water a character distinct from that of its banks, in vegetation, as well as in the nature

of the soil itself”.

[82] The judge’s view that late flooding might not have been reflected in the material relied upon

by the experts suggests a misapprehension of the evidence with respect to the natural high water

mark. Mr. Rhodes was questioned about the effect of spring flooding on the determination of a

lake’s natural high water mark. He testified:

If a body of water floods in the springtime, then it will go actually above what's considered the
natural boundary. The natural boundary is defined by the water being there so often and
common as to leave a distinctive mark.

[83] The evidence was that in 1889, a surveyor, F.H. Lee, charged with the statutory duties set

out above, and seeking an indication of the natural boundary of the lake, measured the distance

from the western boundary of DL 695 to that natural boundary to be 20 chains. He walked the

eastern boundary of DL 695 and noted the presence of a creek crossing the boundary of

DL 683/695. He then certified the accuracy of his notes under oath.

[84] In my view, there was no basis in the evidence to conclude that the surveyor did not

discharge his statutory obligation to accurately note the topography at the time of the grant. He did

not survey the perimeter of the shoreline of Stoney Lake, but he did certify that the westernmost

point of the natural boundary was 20 chains from the western boundary of DL 695 at a specific
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point (60 chains south of the north-west corner of the lot), and he attested under oath to the fact

that the natural boundary of the lake did not cross into the east into DL 683.

[85] The trial judge placed little weight upon the map annexed to the grant for DL 695 because

he concluded the survey had probably been conducted in April “before a time referred to in the

evidence as ‘freshet’” (RFJ at para. 262). In doing so, in my view, he erred in law in failing to

address the statutory definition of the “natural boundary” of the lake, a question that requires

consideration of the “common and usual” presence of water, continued in all ordinary years.

[86] For the same reason, in my view, he erred in concluding that the 1948 aerial photographs

were the best evidence of the natural boundary of Stoney Lake, without any evidence that (1) the

photographs permitted him to see where the presence and action of the water “mark[ed] on the soil

of the bed of the body of water a character distinct from that of its banks”; (2) that the photographs

depicted the continued high water mark of the lake, as opposed to a flood level; or (3) that 1948

was an ordinary year.

[87] Not only was there no evidence that 1948 was an ordinary year, reported cases indicate

that 1948 was a very unusual year. In Cahan v. Fraser, [1951] 4 D.L.R. 112 (B.C.C.A.) at 113,

Robertson J.A. noted that, at trial, the then Chief Justice had observed that the weekend of May 24,

1948, “marked the beginning of the famous floods of that year in British Columbia”. After taking

judicial notice of the usual timing of the “freshet” in Kamloops, the trial judge did not also take

judicial notice that the index year he used to determine the natural boundary of a lake was a year of

“famous floods”. However, because water levels after flood events have minimal relevance to

“natural boundary” determinations, it is doubtful that notice should be taken of any such

adjudicative fact in this case.

[88] Respectfully, the trial judge erred in law by setting the boundaries of Stoney Lake without

applying the statutory description of a “natural boundary” to which he had, in fact, referred, and

discounting the certified 1889 survey and the expert evidence on the pre-flooding natural

boundaries of Stoney Lake that relied on that survey.

[89] The testimony of Mr. Rhodes was not substantially challenged on two essential points: first,

that the elevation of the shoreline at the point identified by the surveyor 20 chains from the western

boundary of DL 695 was approximately 1067 meters above sea level; and second, that the shape

of a lake on DL 695 at that elevation would correspond roughly to the lake on the surveyor’s sketch

of the lot and would not extend into the neighbouring lot, consistent with the survey of DL 683. In

my opinion, that is the best evidence of the natural boundaries of Stoney Lake at the time of the

Crown grants.

[90] That being the case, I find it unnecessary to address the argument that it was a palpable and

overriding error to fail to find water had been diverted into the Stoney Lake catchment from 1927

onward or to find there was Aboriginal fishing on Stoney Lake before the 1960s, the other bases
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upon which the evidence of Mr. Holm was rejected.

[91] In my view, the evidence clearly supports the conclusion that the Road did not reach the

pre-flooding natural boundaries of either Minnie Lake or Stoney Lake. Because a trail into Minnie

Lake was not reserved from the grant and because the evidence does not support the finding that a

trail to Minnie Lake was dedicated at common law, there is no public access to either lake except

from the Road via Wasley Creek. That route is also problematic, given the evidence that travel in a

creek may be regulated or prohibited by the Province, but the propriety of its use is not before us.

Access to the Lakes

[92] Having found there to be public access to both lakes via the Road and the Trail, it was

unnecessary for the judge to address two questions that had been posed at trial: whether the

Trespass Act permitted DLCC to prevent members of the public from passing over its flooded land;

and whether there was a common law right of access to the lakes even if there was no public

access via a dedicated trail or public road. He described the applicability of the Trespass Act to

flooded land as a question that required further submissions from the parties, particularly the

Province. He described the question of the common law right of access to be one that required

“further thought, argument, and evidence” (RFJ at para. 300).

[93] Because I have concluded that the lakes are entirely surrounded by land owned by DLCC, in

my view it is necessary for us to address these arguments. The arguments require us to consider

the right of the public to travel over flooded private land; the right to travel over private land to gain

access to a public lake; and the right to pass over private land to access what might be navigable

waters. We have heard extensive submissions from the parties and intervenors on the public policy

issues.

Passage Over Flooded Land

[94] The Trespass Act, R.S.B.C. 2018, c. 3 provides:

2 (1)    Subject to section 3, a person who does any of the following commits an offence:

…

(b)  enters premises after the person has had notice from an occupier of the premises
or an authorized person that the entry is prohibited;

(c)  engages in activity on or in premises after the person has had notice from an
occupier of the premises or an authorized person that the activity is prohibited.

[95] “Occupier” is a defined term, pursuant to s. 1 of the Act; it means:

(a)  in the case of premises that are

(i)    land, including enclosed land, foreshore and land covered by water, or

(ii)   property described in paragraph (b) (i) of the definition of "premises",

a person entitled to maintain an action for trespass in respect of those
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premises;

(b)  in the case of premises that are property described in paragraph (b) (ii) or
(iii) of the definition of "premises", a person lawfully entitled to possession
of those premises;

(c)  in the case of premises that are water, a person described in paragraph (a)
of this definition in relation to the land under the water;

(d)  in any case, a person who has

(i)    responsibility for and control over the condition of the premises or the activities
carried out on or in the premises, or

(ii)   control over persons allowed to enter the premises[.]

[96] A defence is afforded by s. 3 of the Act, which provides:

3     A person may not be convicted of an offence under section 2 in relation to premises if the
person's action or inaction, as applicable to the offence, was with

(a)  the consent of an occupier of the premises or an authorized person,

(b)  other lawful authority, or

(c)  colour of right.

[97] DLCC says it is the owner of the land under the water surrounding the lakes and is clearly

an occupier, as that term is defined in the Act. Its status as an occupier entitles it to exclude

trespassers from both its private submerged land and the water above.

[98] The intervenor, British Columbia Cattlemen's Association (the "Cattlemen”), says that where,

as here, the words of a provision are precise and unequivocal, “the ordinary meaning of the words

play a dominant role in the interpretive process”, citing to Canada Trustco Mortgage Co. v. Canada,

2005 SCC 54 at para. 10.

[99] Both DLCC and the Cattlemen stress the significance of the fact the Trespass Act is the only

provincial trespass statue that explicitly includes “land covered by water” in its definition of

premises. This unique inclusion reflects the adoption of a specific regime intended to apply to

flooded private land.

[100] I agree with that submission. The Trespass Act unequivocally says the owner of flooded land

is the occupier of both the land covered by water and the water.

[101] The Club, supported by the intervenor, Outdoor Recreation Council of British Columbia

(“Outdoor Recreation Council”), argues that the Province, as owner of the water over the flooded

lands, is also an occupier and entitled to consent to passage on the water to access the lakes.

Further, it says other legislation permits fishing and regulates water in a manner that gives the

public the right to be on flooded land with statutory authority or colour of right. It says the public is

entitled to cross private land if it is necessary to do so to access a public resource and, further, that

the lakes are Navigable Waters, and the public has lawful authority to access them.
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Section 3(a)

[102] We have heard arguments with respect to whether there may be two “occupiers” of premises

as that term is defined in the Trespass Act. In my view, it is not necessary to answer that question

because the Province is not an occupier of privately-held flooded land.

[103] The Province’s ownership of the water covering the land does not make it a person who has

responsibility for and control over the condition of the premises (either the submerged land or the

water) or the activities carried out on or in the premises. Nor is it a person who has control over

persons allowed to enter the premises.

[104] The Province does not purport to be an occupier of flooded private land and does not purport

to have consented to passage over flooded lands. It says the rights granted by water licences

under the former Water Act and the Water Sustainability Act are to divert, use or store water,

including to authorize related works and changes in and about a stream; the Acts are concerned

with resource allocation, rather than land, and thus, are not relevant to the interpretation of the

Trespass Act.

[105] The Club correctly says the Province does regulate some activities on flooded lands. The

Province is responsible for the management of fish in the lakes, even where the lake floods

adjacent land. However, there are myriad activities regulated by the provincial government on

private and public lands. The regulation of such activities by statute cannot make the Province the

occupier of all premises where such regulation is effective. For example, s. 34 of the Wildlife Act,

R.S.B.C. 1996, c. 488, makes it an offence to interfere with an occupied bird’s nest. The Province

also regulates air quality. By those provisions, the Province regulates some specific activities on

private lands where nests are located. It does not thereby become the occupier of those premises.

An occupier must have responsibility for and control over the activities on the premises, not merely

a measure of control over certain acts on the premises.

[106] In my view, by issuing a fishing license, regulating fishing or managing water resources, the

Province does not exercise such control over activities on flooded lands as to be an occupier of

those lands as that term is defined in the Trespass Act.

Section 3(b)

[107] The Club submits that even if the Province is not an occupier of the land, the federal and

provincial governments have implicitly given fishers legal authority to cross private land to access

public lakes.

[108] The Club argues the regime for issuance of fishing licenses established by the Wildlife Act

authorizes fishing in freshwater lakes and s. 80 of the Wildlife Act makes it an offence to interfere

with or obstruct a person licensed or permitted to fish. They say there is no exception in the

legislation specifically applicable to fishing in lakes beyond their natural boundaries and DLCC
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commits an offence when it interferes with angling anywhere in Minnie or Stoney Lakes.

[109] I would not accede to that argument. The scheme of the Wildlife Act is not to give authority

to persons to fish in any lake or stream but, rather, to preclude fishing anywhere without a license.

It provides:

12   A person commits an offence if the person angles in the non-tidal waters of British
Columbia unless the person is

(a)  the holder of

(i)    an angling licence, and

(ii)   any other licence or permit that is required by regulation,

(b)  an Indian residing in British Columbia, or

(c)  exempt by regulation.

[110] Further, s. 80 of the Wildlife Act does not prescribe where one is lawfully permitted to fish. It

reads as follows:

80   A person commits an offence if the person interferes with or obstructs a person licensed
or permitted to capture wildlife or to hunt, fish, guide or trap while that person is lawfully
so engaged.

[Emphasis added.]

[111] Because s. 80 protects fishing where it is otherwise permitted, its language is clearly

insufficient to displace the regime in the Trespass Act that permits the owner of flooded land to

prohibit entry into or passage over that land. I would not accede to the Club’s argument that the

DLCC is claiming the right to prohibit what the Province, by legislation, has permitted. I cannot read

the legislation relied upon by the Club as creating a right to cross private land for the purpose of

fishing in a public lake.

Section 3(c)

[112] Finally the Club says the right to use public lakes supersedes private property rights and the

owner of the shoreline may not, by excluding trespassers, interfere with the right to fish or navigate.

[113] This is, in part, a Constitutional question: whether the Trespass Act is inoperative to restrict

navigation in any navigable lake in this Province by reason of operational conflict with federal

legislation.

The Right to Unobstructed Navigation

[114] The Constitutional argument hinges upon whether the lakes in question are navigable

waters, as defined by federal legislation and, if so, whether the Trespass Act causes operational

conflict by restricting navigation. In my view, for reasons set out below, both questions must be

answered in the negative. The lakes are not navigable waters, and the Trespass Act does not
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restrict navigation on navigable waters.

[115] The definition of navigable waters in the federal legislation mirrors closely the definition of

navigable waters at common law.

[116] The Canadian Navigable Waters Act, R.S.C. 1985, c. N-22, s. 2, provides:

navigable water means a body of water … that is used or where there is a reasonable
likelihood that it will be used by vessels, in full or in part, for any part of the year as a means
of transport or travel for commercial or recreational purposes, or as a means of transport or
travel for Indigenous peoples of Canada exercising rights recognized and affirmed by section
35 of the Constitution Act, 1982, and

(a)  there is public access, by land or by water;

(b)  there is no such public access but there are two or more riparian owners; or

(c)  Her Majesty in right of Canada or a province is the only riparian owner.

[117] For reasons set out in more detail below, the evidence in this case does not support the

conclusion that there is a reasonable likelihood that either Minnie Lake or Stoney Lake will be used

as a means of transport or travel for commercial or recreational purposes, or as a means of

transport or travel for Indigenous peoples. As we have seen, there is no public access, and there

are not multiple riparian owners.

[118] In addition, in my view, no operational conflict would arise if the Canadian Navigable Waters

Act effectively regulated navigation on the lakes. Navigators would use the lakes pursuant to lawful

authority, and such use would be exempted from the provisions of the Trespass Act by s. 3. On the

other hand, while the Navigable Waters Act would preclude the creation of obstacles in the

navigable waters, it would not preclude riparian owners from controlling access to water over their

property.

[119] Nor has the Club pointed to any operational conflict between the provisions of the Canada

Shipping Act, 2001, S.C. 2001, c. 26 and the Trespass Act.

[120] As the Province notes, the Trespass Act is about enforcement of property rights against

culpable violation and neither creates nor extinguishes those rights. For that reason, the Province

says constitutional issues do not arise on this appeal and the Trespass Act cannot be rendered

non-operative by federal maritime law.

[121] In the alternative, the Club relies upon an argument advanced by the Outdoor Recreation

Council: it says courts have developed a flexible framework for determining the extent of

appurtenant rights at common law. It argues that right of navigation includes all rights that are

reasonably necessary to its exercise, including limited rights to go onto privately-owned land

adjacent to navigable waterways.

[122] In advancing this argument, the Club addresses all of the characteristics of the cart (the
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appurtenant rights) before getting to the horse (whether either lake may properly be considered to

be a navigable waterway).

[123] It argues that regardless of what right is granted to a landowner, it is subject to the right of

navigation: Gann v. The Free Fishers of Whitstable (1865), 11 H.L.C. 192 at 207–08. And “the right

of soil [beneath navigable waters] … must in all cases be considered as subject to the public right

of passage”: The Mayor of Colchester v. Brooke (1845), 7 Q.B. 339 at 374. (See also Wood v.

Esson (1884), 9 S.C.R. 239; and Donnelly v. Vroom (1907), 40 N.S.R. 585 (S.C.), aff’d 42

N.S.R. 327 (C.A.).)

[124] The Club then turns to the cases addressing the extent to which the right of navigation

affords access to the shoreline such as for towpaths along rivers. (Canvassing in some detail “the

seminal early cases”, Ball v. Herbert (1789), 3 T.R. 253 and Blundell v. Catterall (1821), 5 B. &

Ald. 268, [1821] All E.R. 451 and the latter’s consideration in Newhaven Port v. East Sussex

County Council, [2015] UKSC 7).

[125] These cases do not strongly support the claim advanced, as they offer at best weak support

for the proposition that one can exercise public towing rights on private riparian land. The dubious

merit of the argument that the public can use private land to access navigable water is borne out in

the decision in Canoe Ontario v. Reed (1989), 69 O.R. (2d) 494 (H.C.J.). In that case Doherty J. (as

he was) first canvassed the jurisprudence, considering in particular: Gann v. Free Fishers of

Whitstable; Ne-Bo-Shone Ass’n v. Hogarth, 7 F. Supp. 885 (W.D. Mich. 1934), aff’d 81 F. 2d 70 (6th

Cir.); R. v. Robertson (1882), 6 S.C.R. 52; McNeil v. Jones (1894), 26 N.S.R. 299 (C.A.); Rice Lake

Fur Co. Ltd. v. McAllister (1925), 56 O.L.R. 440 (C.A.); Marshall v. Ulleswater Steam Navigation Co.

(1871), L.R. 7 Q.B. 166; Wood v. Esson; Iveagh v. Martin, [1961] Q.B. 232; and Lyon v.

Fishmongers’ Co. (1876), 1 App. Cas. 662. He then denied a general public right of portage for

recreational canoeists, holding (at 507–08):

I conclude that the public right of passage does not carry with it a public right of portage
across another's property. The public right permits passage along the river to the extent that
passage is possible. If a natural obstruction temporarily or permanently prevents passage, the
right of public passage remains although it may not be exercisable. Frustration of the ability to
pass along the waterway cannot give rise to a separate and distinct right to go onto the
property of a private landowner. One might well respond that the obstruction in this case is
not a natural one but is a man-made one. It is, but I have no evidence before me from which I
could conclude that the dam was unlawfully constructed, constitutes a nuisance, or that the
Reeds are in contravention of any law by operating the dam. Indeed, as I understand the
canoeists' position, they do not claim any right to have the dam removed; nor do they suggest
that the Reeds' maintenance and use of the dam is actionable or unlawful. … Absent a
successful attack on the Reeds' right to maintain and operate the dam, the canoeists'
argument comes down to a contention that the Reeds should be made to sacrifice part of
their property rights so the canoeists can more fully enjoy their public right of navigation. I can
see no reason for such court-imposed largesse.

[126] The fundamental weakness of the Club’s argument, however, is that neither of the lakes in
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question is a navigable waterway unless that term is so broad as to include any body of water upon

which a boat may float.

[127] In considering whether these lakes are navigable waters, I return to the judgment in Canoe

Ontario. There, Justice Doherty helpfully canvassed the authorities on this question. He noted

(at 501):

... The legal meaning of the phrase "navigable waterway" received considerable judicial
attention in the late nineteenth century and in the early part of this century. Those authorities
are carefully considered and analyzed in the scholarly judgment of Henry J. in Re Coleman
and A.-G. Ont. (1983), 143 D.L.R. (3d) 608 at pp. 613-15, 27 R.P.R. 107 (Ont. H.C.J.). … I
accept the following conclusions drawn by Henry J. from the earlier authorities:

(i) Navigability in law requires that the waterway be navigable in fact. It must be
capable in its natural state of being traversed by large or small craft of some sort.

(ii) Navigable also means floatable in the sense that the river or stream is used or is
capable of use for floating logs or log rafts or booms.

(iii) A river may be navigable over part of its course and not navigable over other
parts.

(iv) To be navigable, a river need not in fact be used for navigation so long as it is
realistically capable of being so used.

(v) A river is not navigable if it is used only for private purposes or if it is used for
purposes which do not require transportation along the river (e.g., fishing).

(vi) Navigation need not be continuous but may fluctuate with the seasons.

(vii) Where a proprietary interest asserted depends on a Crown grant, navigability is
initially to be determined as at the date of the Crown grants (in this case, 1821 and
1822).

[128] He further observed (at 502):

… The concept of navigability is premised on the notion that certain waterways are akin to
public highways and are viewed as being within the public domain: Rainy River Navigation
Co. v. Watrous Island Boom Co. (1914), 6 O.W.N. 537 (Ont. S.C. App.Div.); Stephens v.
MacMillan, [1954] O.R. 133 at p. 143, [1954] 2 D.L.R. 135 (H.C.J.). In a young country like
Canada, where river routes are numerous, and were of central importance to the exploration,
settlement, and commercial development of the country, it is not surprising that claims of
public access to these rivers have fallen on sympathetic judicial ears: e.g., A.-G. Que. v.
Fraser (1906), 37 S.C.R. 577 at pp. 596-8; affirmed [1911] A.C. 489 sub nom. Wyatt v. A.-G.
Que; Fort George Lumber Co. v. Grand Trunk Pacific R. Co. (1915), 24 D.L.R. 527 at
pp. 529-31, 32 W.L.R. 309 (B.C.S.C.). In essence, the test for navigability developed in
Canada is one of public utility. If a waterway has real or potential practical value to the public
as a means of travel or transport from one point of public access to another point of public
access, the waterway is considered navigable: Gordon v. Hall, [1958] O.W.N. 417, 16 D.L.R.
(2d) 379 at pp. 382-3 (H.C.J.); Welsh v. Marantette (1983), 44 O.R. (2d) 137, 3 D.L.R. (4th)
401, 27 C.C.L.T. 113 (H.C.J.); Re Coleman and A.-G. Ont., supra, at pp. 617-18.

[Emphasis added.]

[129] He employed the same analysis in the Ontario Court of Appeal in Middlesex Centre

(Municipality) v. MacMillan, 2016 ONCA 475, where he emphasised the words I have highlighted
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above and added:

[22]      The public utility rationale underlying the right of navigability is also evinced by the
requirement that the waterway runs from one point of public access to another point of public
access. The public does not have the right to go across private land to get onto a navigable
waterway, but must access the waterway from a point of public access. Similarly, the public
does not have a right to go across private land upon leaving the navigable waterway. Egress
must be by way of a route to which there is a right of public access. Absent proof of those two
points of public access, the waterway between those points, no matter how wide or deep, has
no practical value to the public as a means of transport and can serve no public utility.

[23]      Navigability is determined by reference to a specific location along the waterway. The
question is not whether Bear Creek as a whole is navigable, but rather whether the Creek as
it runs over the respondents’ property is navigable: Coleman, at p. 614.

[Emphasis added.]

[130] This perspective reflects the view of G.V. La Forest in his treatise Water Law in Canada –

The Atlantic Provinces (Ottawa: Information Canada, 1973) where, at 180, he cites the judgment of

Anglin J. in Keewatin Power Co. v. Kenora (Town) (1906), 13 O.L.R. 237 (Ont. H.C.J.), to the effect

that “not every small creek in which a fishing skiff or gunning canoe can be made to float is …

navigable; it must be generally and commonly useful for some purpose of trade or agriculture,

either in fact or potentially”.

[131] La Forest writes (at 181):

The mere fact that water has been made capable of carrying vessels will not render it
navigable for the purposes of the law. To be navigable, water must have the characteristics of
a highway, i.e. it must afford a means of transportation between points where members of the
public have a right to go as distinct from transportation between one private terminus and
another. Thus two ponds in a creek created by artificial means and capable of navigation (and
in fact so used by the owner) were held not to be navigable by the public, there being nothing
to induce the public to do so, the creek itself not being otherwise navigable.

In support of this proposition, La Forest cites Bak v. Ang Yong Huat, [1923] A.C. 429 and Big Point

Club v. Lozon, [1943] 4 D.L.R. 136 (Ont. H.C.).

[132] In the latter case, Hope J. made remarks that are particularly apt in the case at bar (at 144):

In Rice Lake Fur Co. v. McAllister (1925), 56 O.L.R. 440 at 449, [1925] 2 D.L.R. 506,
Mulock C.J.O., speaking of the use of navigable water as a highway said: "Where, naturally
or by artificial means, water covering the land of a private owner is navigable, a stranger,
whether he has or has not the right of navigation in such water, is not entitled under the guise
of using the water for navigation purposes to hunt, shoot, or fish within the precincts of such
private property. Such is the right of the owner of the land: cujus est solum ejus est usque ad
coelom [whoever owns the soil, it is theirs up to heaven and down to hell]: Fitzhardinge (Lord)
v. Purcell, [1908] 2 Ch. 139.”

[133] In my view, the evidence in the case at bar does not establish a real or potential practical

value to the public in either Minnie Lake or Stoney Lake as a means of travel or transport from one

point of public access to another point of public access. There is no evidence of public access to
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either lake. The fact that Stoney Lake, in particular, was a pothole lake with a small catchment area

speaks strongly against it having a role as a means of travel or transport.

The Right to Cross Private Land to Access a Public Lake

[134] The Club invites us to recognize a right to cross private land where it is necessary to do so

to access a lake on land reserved to the Crown for the benefit of the public. In my view, while this

argument may attract considerable public support, it has no support in our law. It may be dealt with

briefly.

[135] Unlike other jurisdictions, British Columbia does not have public access legislation. The

absence of such legislation reflects a policy decision by the legislature that is the focus of some

debate. The debate, however, is with respect to the wisdom of the policy decision that has been

made, not with respect to the state of the law. The texts to which we have been referred by the

parties include: Graham Litman & Matt Hulse, Enhancing Public Access to Privately Owned Wild

Lands (University of Victoria Environmental Law Clinic, 2016); Heidi Gorovitz Robertson, “Public

Access to Private Land for Walking: Environmental and Individual Responsibility as Rationale for

Limiting the Right to Exclude” (2011) 23 Geo Int’l Envtl L Rev 211; Jerry L. Anderson, “Britain’s

Right to Roam: Redefining the Landowner’s Bundle of Sticks” (2007) 19 Geo Int’l Envtl L Rev 375;

and John Rich, “Recreational Access” in Calvin Sandborn ed, Law Reform for Sustainable

Development in British Columbia (Vancouver: Canadian Bar Association, British Columbia

Branch, 1990) 178.

[136] The author of the last study, Mr. Rich, canvassed many statutes before summarizing

succinctly, at 181: “There is no right to cross private land in B.C. without permission of the owner or

occupier, except on a highway, pursuant to the Highway Act, or on an easement or right of way,

registered in the Land Title Office.”

[137] Litman and Hulse, the students who addressed this issue admirably, advance a strong

argument for the adoption of public access legislation in British Columbia similar to the UK rights of

way legislation (Countryside and Rights of Way Act 2000 (UK), c. 37 and Land Reform (Scotland)

Act 2003, 2003 ASP 2). They correctly observe at 7: “BC landowners have more or less complete

control over whether the public can enter their land”. The political aspect of reforming that regime is

reflected in the history of attempts to secure legislated access documented in their paper.

[138] The trial judge, in his epilogue, added his voice to the chorus of those seeking to limit the

rights of private property owners. In doing so, he was not describing the law but advocating for a

right of public access to lakes on private land.

[139] In conclusion, it is my opinion that DLCC is entitled to restrict access to Minnie Lake and

Stoney Lake and the Club has no statutory or common law right to cross DLCC’s property, whether

it is flooded or not, to access the lakes.
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Special Costs

[140] Finally, DLCC says the judge erred in awarding special costs to the Club. The special costs

award was founded upon the conclusion the Club had, in the public interest, “effectively reopened

two lakes to the public, lakes which are public bodies, lakes which until the actions of Douglas Lake

in the '90s were open to the public, and … acted in a manner generally, … which has protected all

citizens of the province and obtained a benefit for all citizens of the province ...” (2019 BCSC 1217

at para. 20). Because I would allow the appeal and set aside those orders that would establish a

public right to access the lakes, I would, in any event, revisit the costs order.

[141] In my view, success in this case is, ultimately, truly divided. The Club has obtained a ruling

that establishes public ownership of the fishery in the lakes and preserves the public right to use a

section of road. The Road, however, is largely disused and does not afford access to the lakes.

Because the Club’s success should have been so limited, I would set aside the order for special

costs and order each party to bear their own costs at trial.

[142] While it is unnecessary to address DLCC’s submissions with respect to errors of law in

relation to the special costs order, the argument that the order was intended as a rebuke of DLCC’s

pre-litigation conduct or founded upon a mischaracterization of its conduct of the litigation, I am of

the view that we should make some observations with respect to the making of a special costs

order to a public interest litigant where the defendant is a private party. This issue was considered

in Victoria (City) v. Adams, 2009 BCSC 1043, aff’d 2009 BCCA 563, where Ross J. awarded the

defendants special costs as public interest litigants against the plaintiff City of Victoria, holding, at

paras. 18–20:

[19]      Counsel for the City raises the possibility of economic hardship to non-Crown
unsuccessful Defendants if special costs orders in public interest litigation are expanded to
parties beyond the Crown. It submits that the City has limited resources. I think the answer to
the first concern is that each case will be considered on its own merits, in the context of its
own circumstances. With respect to the second concern, I accept that the City does not have
limitless resources; however what must be addressed is the particular litigation and who
should bear its costs. In the context of the issues raised in this litigation I am of the view that
as between the City and the Defendants’ counsel it is the City who should bear the costs of
this litigation.

[143] On appeal this Court held there was “no merit” to the argument that it was an error of law to

award public interest litigation special costs against the City, because it is not a Crown entity (at

para. 170).

[144] Referring to the judgment in Finney v. Barreau du Québec, 2004 SCC 36, the Court

observed that the Supreme Court of Canada had awarded the successful respondent solicitor and

client costs pursuant to s. 47 of the Supreme Court Act, R.S.C. 1985, c. S-26, against the Barreau

du Québec, a self-regulatory body, on public interest grounds.

[145] This Court in Adams held there was no policy reason why municipalities should be immune
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from an award of public interest litigation special costs; they perform “quintessentially governmental

function[s]” and:

[174]    … There is no good reason to distinguish municipalities from other government
entitles governed by the Charter in considering whether, in a particular case, public interest
litigation special costs are appropriate.

[146] While it upheld the special costs order, the Court re-affirmed that special costs are awarded

as an instrument of policy to encourage access to justice and the measure is exceptional.

[147] The Club does not cite any authority in support of an award of public interest costs against a

private party that is not an instrument of the challenged government policy (such as a regulatory

body or municipality). In my view, careful consideration of policy questions should precede the

extension of the exceptional order to parties that do not perform “quintessentially governmental

functions”. There was no specific consideration of DLCC’s interest in protecting its private interests

in this litigation in relation to the special costs order, and, in my opinion the order ought not to have

been made without making that enquiry.

Order

[148] As I have noted, the declarations that the fish in the lakes are not the property of DLCC and

that #281 Stoney Lake Road is a public road have not been appealed. I would dismiss the appeal

of the order with respect to the width of the road on DL 790 reserved from the Crown grant.

[149] I would allow the balance of the appeal and set aside the declarations by the trial judge with

respect to the Road, the Trail and the boundaries of Stoney Lake, and in their place make

declarations that:

a) all lands above the natural boundaries of Stoney Lake (being 1067.0 meters of elevation)

and Minnie Lake (being 1070.0 meters of elevation) as depicted on the Crown grants (and

maps annexed thereto) for District Lot 695, Kamloops Division of Yale Land District

PID: 012-934-267 and District Lot 790, Kamloops Division of the Yale Land District

PID: 012-934-089, respectively, are private lands owned by DLCC;

b) there is no right of public access across the property of the Douglas Lake Cattle Company

from #281 Stoney Lake Road to Stoney Lake by way of any road, trail, or otherwise, and

there is no right of public access to Minnie Lake other than by way of Wasley Creek from the

point where Wasley Creek crosses #281 Stoney Lake Road;

c) the public right to fish in Minnie Lake and Stoney Lake is limited to fishing within the natural

boundaries of each lake.

[150] I would set aside the special costs order and substitute in its place an order that the parties

will bear their own costs at trial.
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[151] DLCC has substantially succeeded on the appeal and will have costs of the appeal.

“The Honourable Mr. Justice Willcock”

I agree:

“The Honourable Madam Justice Fenlon”

I agree:

“The Honourable Mr. Justice Voith”
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